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A b i d  accompanied by a m a t e r i a l l y  a l t e r e d  
b i d  bond--where t h e  p e n a l  amount h a s  been  
t y p e d  o v e r  a w h i t e - o u t  w i t h o u t  e v i d e n c e  i n  
t h e  b i d  documents  or on  t h e  bond i t s e l f  of 
t h e  s u r e t y ' s  c o n s e n t  t o  be bound by t h e  
c h a n g e s - - i s  n o n r e s p o n s i v e .  

Montgomery E l e v a t o r  Co. pro te s t s  t h e  A i r  F o r c e ' s  
r e j e c t i o n  of i ts  b i d  u n d e r  i n v i t a t i o n  for  b i d s  N o ,  
F41800-83-B-0009. The A i r  Force r e j e c t e d  t h e  b i d  a s  
n o n r e s p o n s i v e  b e c a u s e  Montgomery s u b m i t t e d  a b i d  bond which 
had b e e n  a l t e r e d  w i t h o u t  a n y  i n d i c a t i o n  o f  c o n s e n t  to  t h e  
c h a n g e  by t h e  s u r e t y .  We summar i ly  d e n y  t h e  protest .  

The i n v i t a t i o n - - t o  a c q u i r e  t h e  r e p a i r ,  a l t e r a t i o n  and 
m a i n t e n a n c e  o f  p a s s e n g e r  e l e v a t o r s - - r e q u i r e d  a b i d  bond o r  
o t h e r  s e c u r i t y  i n  t h e  form of 20 p e r c e n t  o f  t h e  b i d  p r i ce  
or $ 3 , 0 0 0 , 0 0 0 ,  w h i c h e v e r  is less. The p e n a l  amount c o u l d  
be  e x p r e s s e d  e i t h e r  a s  a p e r c e n t a g e  of t h e  b i d  p r i ce  or  i n  
d o l l a r s  and c e n t s .  The bond s u b m i t t e d  by  Montgomery s t a t e d  
t h a t  t h e  p e n a l  sum was 20 p e r c e n t  of t h e  b i d  p r i c e  n o t  t o  
e x c e e d  a t y p e w r i t t e n  p e n a l  amount o f  $280,681.00, i n  which  
t h e  "80" ( t h e  t h i r d  and  f o u r t h  n u m e r a l s  to  t h e  l e f t  of t h e  
d e c i m a l  p o i n t )  had been  typed  o v e r  a w h i t e d - o u t  area.  
T h e r e  was n o t h i n g  i n  t h e  b i d  documen t s  or t h e  bond i t s e l f  
to i n d i c a t e  t h e  s u r e t y ,  Ainerican I n s u r a n c e  Company, had 
a g r e e d  to  t h e  corrected amount. 

A c c o r d i n g  to Montgomery, t h e  t w o  d i g i t s  were a l t e r e d  
to r e f l e c t  a l a s t - m i n u t e  change  i n  a s u b c o n t r a c t o r ' s  
q u o t a t i o n  t h a t  changed  t h e  b i d  amount ,  and t h e  a l t e r a t i o n  
m e r e l y  made t h e  p e n a l  amount 20 p e r c e n t  o f  t h e  new pr ice .  
Montgomery e x p l a i n s  t h a t  t h e  p e r s o n  who s i g n e d  t h e  bond a s  
t h e  s u r e t y ' s  a t t o r n e y - i n - f a c t  is a Montgosery  employee  
a u t h o r i z e d  by t h e  s u r e t y  to e x e c u t e  bonds  w i t h o u t  advance  
n o t i c e  t o  t h e  s u r e t y .  Montgomery a s se r t s  t h i s  employee  
c o u l d  have  e x e c u t e d  a new b i d  bond fo rm,  b u t  c h a n g i n g  t h e  
t w o  d i g i t s  was f a s t e r  t h a n  r e t y p i n g  t h e  form. 
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An i n v i t a t i o n ' s  r e q u i r e m e n t  f o r  t h e  s u b m i s s i o n  o f  a 
b i d  bond i n v o l v e s  a matter o f  r e s p o n s i v e n e s s  w i t h  which  
there m u s t  b e  c o m p l i a n c e  a t  b i d  o p e n i n g  and  n o t  l a te r .  The 
r e a s o n ,  i n  p a r t ,  i s  t h a t  i f  t h e  s i t u a t i o n  were o t h e r w i s e ,  a 
b i d d e r  who f a i l e d  to  s u b m i t  a v a l i d  bond c o u l d  d e c i d e  a f t e r  
b i d  o p e n i n g  w h e t h e r  or n o t  to  c a u s e  i t s  b i d  t o  b e  rejected 
by s u b m i t t i n g  or r e f u s i n g  to  s u b m i t  t h e  bond. 
Comp. Gen. 532 ( 1 9 5 9 ) .  

- See 38 

The s u b m i s s i o n  o f  a m a t e r i a l l y  a l t e r e d  bond c a n  have  
t h e  same e f f e c t  a s  t h e  f a i l u r e  to  s u b m i t  a bond a l t o g e t h e r ,  
b e c a u s e  u n d e r  s u r e t y  law no o n e  i n c u r s  a l i a b i l i t y  to  p a y  a 
debt  or to p e r f o r m  a d u t y  f o r  a n o t h e r  u n l e s s  e x p r e s s l y  
a g r e e i n g  to  be bound. An a l t e r a t i o n  i n  t h e  bond t h u s  
ra i ses  a q u e s t i o n  w h e t h e r  t h e  s u r e t y  a g r e e d  t o  t h e  a l t e r e d  
terms. -- See 44 Comp.  Gen. 495 ( 1 9 6 5 ) .  A material  a l t e r a -  
t i o n  to  a bond,  s u c h  a s  i n  t h e  p e n a l  amount ,  made w i t h o u t  
t h e  s u r e t y ' s  c o n s e n t  d i s c h a r g e s  t h e  s u r e t y  from l i a b i l i t y ,  
3A C . J . S . - A l t e r a t i o n  o f  I n s t r u m e n t s  --- S 46 (1973), and a 
material a i - t e r a t i o n  c h u s  n e c e s s a r i l y  r a i se s  a q u e s t i o n  
w h e t h e r  t h e  s u r e t y  has a n y  o b l i g a t i o n  u n d e r  t h e  bond. 

I n  v i ew o f  those c o n s i d e r a t i o n s ,  i n  a s imi l a r  case 
i n v o l v i n g  a n  a l t e r e d  p e n a l  amount w i t h o u t  e v i d e n c e  i n  t h e  
bid or i n  t h e  bond t h a t  t h e  s u r e t y  a g r e e d  to  t h e  a l te red  
b o n d ' s  terms, w e  h e l d  t h a t  t h e  b i d  was n o n r e s p o n s i v e .  
Baucom J a n i t o r i a l  S e r v i c e ,  I n c . ,  B-206353, A p r i l  1 9 ,  1 9 8 2 ,  
82-1 CPD 356. A l t h o u g h t h e  b i d d e r  s u b m i t t e d  a n  a f f i d a v i t  
from t h e  s u r e t y  s t a t i n g  t h a t  t h e  a l t e r a t i o n s  t o o k  place 
w i t h  t h e  s u r e t y ' s  p r e - b i d  o p e n i n g  c o n s e n t ,  t h e  a f f i d a v i t  
d i d  n o t  c u r e  t h e  b i d d i n g  d e f e c t  b e c a u s e  t h e  n o n r e s p o n s i v e  
b i d  c o u l d  b e  made r e s p o n s i v e  a f t e r  b i d  o p e n i n g  t h r o u g h  
c h a n g e  or e x p l a n a t i o n  o f  what  was i n t e n d e d .  

Montgomery a r g u e s  t h a t  o u r  Baucom d e c i s i o n  is  bad  
law. Montgomery b a s i c a l l y  a t tempts  to draw a d i s t i n c t i o n  
be tween  cases where  a b i d d e r  f a i l s  t o  s u b m i t  a bond or 
s u b m i t s  o n e  t h a t  is i n v a l i d  on  its f a c e ,  and cases where  
t h e  b i d d e r  s u b m i t s  a bond t h a t  is v a l i d  o n  i t s  f a c e  b u t  
r a i s e s  a s u s p i c i o n  t h a t  t h e  s u r e t y  is i n  a p o s i t i o n  to 
d i s a v o w  t h e  bond. Whi l e  i n  t h e  f i r s t  case t h e  b i d d e r  would 
have  to  t a k e  some a c t i o n  t o  o b t a i n  a v a l i d  bond,  i n  t h e  
s e c o n d  case t h e  bond i t s e l f ,  Montgomery a r g u e s ,  is  v a l i d  
u n l e s s  d i savowed  by t h e  s u r e t y ,  and  t h e  i s sue  o f  w h e t h e r  
t h e  s u r e t y  a g r e e d  t o  t h e  terms o f  t h e  bond s i m p l y  is a 
q u e s t i o n  o f  f a c t .  Montgomery s u g g e s t s  t h a t  to  r e s o l v e  t h e  
f a c t u a l  q u e s t i o n  t h e  c o n t r a c t i n g  o f f i c e r  need  o n l y  c o n t a c t  
t h e  s u r e t y  and a s k  i f  t h e  a p p a r e n t  a l t e r a t i o n s  had b e e n  
a p p r o v e d  i n  a d v a n c e  . 
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Montgomery a l so  a r g u e s  t h a t  t h e  a l t e r e d  amount is  n o t  
material since t h e  bond s t i l l  s ta tes  t h a t  t h e  p e n a l  amount 
is 20 p e r c e n t  o f  t h e  b i d  price. Montgomery c o n t e n d s  t h a t  
t h e  d o l l a r  amount t h u s  is n o  more t h a n  a m e c h a n i c a l  
c o m p u t a t i o n  o f  t h e  p e r c e n t a g e .  F i n a l l y ,  Montgomery a l l e g e s  
t h a t  t h e  a w a r d e e ' s  b i d  bond a l so  c o n t a i n e d  a wh i t ed -ou t  
area and  s u g g e s t s  t h a t  i f  Montgomery's b i d  m u s t  be 
r e j e c t e d ,  t h e n  t h e  a w a r d e e ' s  b i d  s h o u l d  have been  r e j e c t e d  
also. 

-_ 

W e  f i n d  no  l e g a l  merit t o  t h e  protester ' s  p o s i t i o n .  

The p ro t e s t e r ' s  a rgumen t  would p e r m i t  t h e  c i rcum-  
v e n t i o n  o f  t h e  p r i n c i p l e  t h a t  a b i d d e r  s h o u l d  n o t  be  ab le  
to  d e t e r m i n e  a f t e r  b i d  o p e n i n g  w h e t h e r  to  have i t s  b i d  
rejected by e i t h e r  s u b m i t t i n g  o r  r e f u s i n g  t o  s u b m i t  a v a l i d  
bond. A s  t h i s  case p o i n t e d l y  shows,  a b i d d e r ' s  own 
employee  may have a power -o f -a t to rney  t o  e x e c u t e  bonds  on 
b e h a l f  o f  t h e  s u r e t y  or may be  i n  a p o s i t i o n  t o  i n f l u e n c e  
t h e  s u r e t y ' s  d e c i s i o n  w h e t h e r  or n o t  t o  d i savow a n  a l te red  
bond . 

The p u r p o s e  o f  a bond i s  t o  s e c u r e  t h e  l i a b i l i t y  of a 
s u r e t y  to  t h e  Government i n  a c c o r d a n c e  w i t h  t h e  terms of 
t h e  bond,  so t h a t  t h e  q u e s t i o n  p r e s e n t e d  i n  cases where 
bonds  do  n o t  comply w i t h  i n v i t a t i o n  r e q u i r e m e n t s  is  whe the r  
t h e  Government o b t a i n s  t h e  same p r o t e c t i o n  i n  a l l  material  
respects unde r  t h e  bond a c t u a l l y  s u b m i t t e d  as  i t  would 
unde r  a bond complying  w i t h  t h e  r e q u i r e m e n t .  See G e n e r a l  
---- S h i p  and Engine  Works, -- I n c . ,  55 Comp. Gen. 422(19-75), 75-2 
CPD 269. As s t a t e d  a b o v e ,  a s u r e t y  is d i s c h a r g e d  from 
l i a b i l i t y  on  a bond i f  a mater ia l  term o f  t h e  bond was 
a l t e r e d  w i t h o u t  i t s  c o n s e n t ,  and a n  a l t e r e d  bond,  w i t h o u t  
contemporaneously-furnished e v i d e n c e  t h a t  t h e  s u r e t y  a g r e e d  
to t h e  a l te red  terms, s i m p l y  d o e s  n o t  a f f o r d  t h e  Government 
t h e  d e s i r e d  p r o t e c t i o n .  The b u r d e n  on t h e  b i d d e r  t o  s u b m i t  
e v i d e n c e  o f  a g r e e m e n t ,  o r  to  prepare a new bond,  is  s l i g h t ,  
and is  n o t  enough t o  j u s t i f y  e n d o r s i n g  a s i t u a t i o n  w i t h  t h e  
p o t e n t i a l  f o r  b i d d e r s  to  s u b m i t  a l t e r e d  bonds  and t h e n  
d e t e r m i n e  a f t e r  b i d  o p e n i n g  w h e t h e r  to  have t h e i r  b i d s  
rejected.  

Conce rn ing  t h e  m a t e r i a l i t y  o f  t h e  a l t e r a t i o n  t o  
Montgomery 's  bond,  w e  n o t e  t h a t  t h e  s u r e t y  c o u l d  have 
e x p r e s s e d  t h e  p e n a l  amount m e r e l y  a s  a p e r c e n t a g e  o f  t h e  
b i d  pr ice  w i t h o u t  r e n d e r i n g  Montgomery 's  b i d  nonrespon-  
s i v e .  
1977 ,  77-2 C P D  135. T h e  factTs-CKat t h e  s u r e t y  d i d  n o t  do  

-- See S o u t h e r n  P l a t e  Glass Co., B-188872, Augus t  2 2 ,  

so, b u t  i n s t e a d  s t i p u l a t e d  a s p e c i f i c  amount be2ond which 
it would n o t  a s s u m e  l i a b i l i t y .  I f  t h e  b i d  bond n o t e d  t h e  
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a c t u a l  b i d  pr ice ,  and  t h e  a l t e r e d  p e n a l  amount e q u a l e d  20 
p e r c e n t  o f  t h a t  p r i c e ,  t h e n  w e  m i g h t  a g r e e  t h e  a l t e r a t i o n  
to t h e  p e n a l  amount would  be immaterial. Absen t  a 
r e f e r e n c e  i n  t h e  bond to  t h e  b i d  price,  however ,  t h e r e  is 
no way of knowing w h e t h e r  t h e  a l t e r e d  f i g u r e  d o e s  r e p r e s e n t  
t h e  maximum amount o f  l i a b i l i t y  to  which t h e  s u r e t y  a g r e e d ,  
or w h e t h e r  t h e  s u r e t y  a g r e e d  o n l y  t o  a lesser l i a b i l i t y ,  
and t h u s  is d i s c h a r g e d  from any  l i a b i l i t y  by  t h e  b i d d e r ' s  
u n i l a t e r a l  a l t e r a t i o n .  T h e r e f o r e ,  w e  do  n o t  agree t h a t  t h e  
a l t e r a t i o n  w a s  immaterial. 

I n  c o n t r a s t ,  t h e  a l l e g e d  a l t e r a t i o n  to  t h e  a w a r d e e ' s  
bond i n v o l v e s  a c o r r e c t i o n  of t y p o g r a p h i c a l  errors  i n  t h e  
s e c t i o n  d e s c r i b i n g  t h e  work t o  b e  pe r fo rmed .  The bond 
a p p a r e n t l y  is p r o p e r  and  u n a l t e r e d  i n  a l l  o t h e r  respects, 
e . g : ,  it  c o r r e c t l y  i d e n t i f i e s  t h e  p r i n c i p a l  and t h e  
i n v i t a t i o n  by number,  and i n c l u d e s  a n  appropr ia te  p e n a l  
amount.  The c o r r e c t i o n  i n  issue is immaterial s i n c e  it 
d o e s  n o t  r a i se  a q u e s t i o n  a s  to  t h e  o b l i g a t i o n  t h e  s u r e t y  
u n d e r t o o k .  See J.W. B a t e s o n  Company, I n c . ,  B-189848, 
December 1 6 ,  1977,  77-2 CPD 472. 
I --- 

The pro tes t  is  summar i ly  d e n i e d .  

Comptroller G e n e r a l  
of t h e  U n i t e d  S t a t e s  
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